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Executive Summary 

A robust enforcement system based on a good institutional design is key for the effectiveness of 

any legal rule. Yet, enforcement is often the weak point of EU law as recently noted by the European 

Parliament in the context of the GDPR. To paraphrase Bill Clinton, ‘it’s enforcement stupid’! All the 

more so that the enforcement of the forthcoming Digital Markets Act (DMA) and Digital Services Act 

(DSA) will be particularly difficult because the digital sectors are complex and fast evolving, the 

asymmetry of information between the enforcers and the regulated platforms is very important while 

enforcers face the most powerful firms of the world. Thus, it is of paramount importance to get the 

institutional design right. 

In its DMA proposal and to some extend in the DSA proposal, the Commission favours a European 

enforcement of the new rules against the Big Tech (named ‘digital gatekeepers’ in the DMA and ‘Very 

Large Online Platforms’ in the DSA). Although EU law is - to date - generally enforced in a 

decentralised manner by national authorities, there are already few instances of European enforcement. 

This is the case for the control of the mergers having a Community dimension which is centralised at 

the Commission or for the supervision of the significant banks which is centralised at the Single 

Supervisory Mechanism in the ECB. It is relevant to centralise the oversight of the Big Tech and the 

enforcement of the DMA and DSA against those large platforms for several reasons: (i) Big Tech 

operate globally, hence with lots of cross-country externalities, (ii) monitoring compliance is likely to 

be costly and may require large-scale data analysis or direct review of algorithm design; (iii) the largest 

platforms have deep pockets and securing compliance is more likely if they face a single, well-resourced 

regulator than a multitude of small agencies who might even disagree among each other on the 

appropriate course of action. 

Interim option: Improving the DSA-DMA proposals  

The proposed DSA and DMA locate this centralised enforcement at the European Commission 

(as for merger control) and not at another separate and independent EU institution (as for financial 

supervision). This choice may be justified in the short term to alleviate to loss of time in creating 

and then experimenting with a new institution. However, the proposals may be improved to 

increase the effectiveness and the legitimacy of the new Commission enforcement tasks. 

- The Commission should maximise the synergies between its existing antitrust power and its 

new important regulatory powers. To do so, the DMA and DSA should ensure that 

confidential information collected under one legal instrument (say the DMA) could be used 

under another legal instrument (competition law and DSA) and that the obligations imposed 

under one legal instrument would complement and support the objectives of the other 

instruments. Also, the Commission should clarify how it would choose between the DMA and 

competition powers to deal with the Big Tech’s anti-competitive conducts. To do so, the 

Commission might rely on the criteria used in the telecommunications sector to decide when 

regulation is needed to complement competition law. Finally, given all these synergies between 

different legal instrument which are under the responsibility of different Directorate-Generals 

at the Commission, it is best that the DMA and the DSA are enforced by a joint Task force 

composed by those different DGs.   

 

- If the Commission wants to become an EU regulator on the model of national agencies in other 

areas of EU sector-specific regulation, it should also rely on a combination of independence 

and accountability. The Commission should also have sufficient expertise as well as 



3 
 
 

budgetary and human resources, and what is currently foreseen appears to be largely 

insufficient. 

 

- Although centralising enforcement is justified, the Commission alone would not be able to 

enforce effectively the new rules. Therefore, the Commission should be supported by the 

national independent agencies in the Member States (i.e. the agencies in charge of 

competition, consumer protection, data protection, electronic communications regulation and 

media regulation). Those agencies, which are closer to ‘the field’, would be more effective than 

the Commission in receiving complaints from local business users and end-users as well as in 

monitoring compliance (as some of those agencies have a lot of experience and expertise in 

dealing with Big Tech). 

 

- The Commission should also be supported by all the stakeholders in its enforcement tasks; in 

other words, the DMA and DSA enforcement should be participatory (while carefully 

guarding against corporate and government capture). In practice, the Commission should 

orchestrate an “ecosystem of oversight and enforcement” with a combination of internal 

compliance tools within the Big Tech (such as regular risks assessment, independent audit and 

the appointment of compliance officers), users empowered with more meaningful information 

and choices, the support by civil society and researchers as well as the reliance on co-regulation 

and codes of conduct. 

Robust option: The establishment of a European Platform Agency  

While centralising the enforcement within the Commission may be a good option in the short term, 

establishing new European Platform Agency (EPA) outside the Commission is a more robust 

option for the future because there is an inherent tension between, on the one hand, the need of 

independence for oversight and enforcement and, on the other hand, the role that the Commission has 

in proposing legislation as well as the geo-political role it is increasingly eager to play. The idea of an 

EPA is not new and was already made by the High-Level Group on the Information Society chaired by 

the then European Commissioner Bangemann nearly thirty years ago. However, it raises an important 

legal challenge: the extent to which it is legally possible without amending the EU Treaties to establish 

an EU agency which is separated from the Commission and which oversees and regulates markets 

directly. A careful reading of the old Meroni judgement of the Court of Justice and the more recent 

ESMA-Short Selling judgment shows that it is possible to establish a new EU platform regulator 

without changing the Treaties so long as the new agency is set up to operate only within a limited 

margin of discretion, the delegated powers are clearly defined in the law and subject to strict 

review, the delegation of powers is clearly justified under the principle of subsidiarity and the 

creation of such new agency is proportional in relation to the objective sought. 

In practice, the EPA would oversee and regulate the ‘systemic digital platforms’ to be designated on 

the basis of easy-to-use quantitative criteria such as the annual European turnover, the market 

capitalization and the number monthly active users. The EPA could enforce in relation to systemic 

platforms (and thus not in relation to the smaller platforms) the new obligations contained in the DMA 

and in the DSA, but also other EU laws which have strong synergies with the DMA and the DSA. Thus 

the remit of the EPA could be DMA and related economic regulation include in the EU consumer 

acquis (Unfair Commercial Terms Directive, Unfair Commercial Practices Directive, Consumer 

Rights Directive, Digital Content Directive), in the P2B Regulation and possibly in competition 

law. Being more ambitious, it could also cover (i) data protection law included in the GDPR and 

the forthcoming e-privacy Regulation and (ii) DSA and other content regulation rules included in 

the Audiovisual Media Directive and the Terrorist Content Regulation. Moreover, if a specific 
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merger control were to be established specifically for the systemic platforms and in complement with 

the standard merger control, then the EPA would also be in charge of such control. The EPA would also 

advise the EU institutions on platform regulation, adopt soft-law (recommendations or guidelines) to 

ease the implementation of hard-law decided by the EU legislature and cooperate with third-parties 

authorities and international organisations. 

Those powers would be exercised by the EPA according to the principles of good regulation, in 

particular effectiveness, proportionality, openness, experimental due process and respect of fundamental 

rights, promotion of self and co-regulation as well as the promotion of innovation. 

The structure and the governance of the EPA could partly follow the common approach on 

decentralised agencies agreed by the Commission, the European Parliament and the Council in 2012. 

The EPA would have a management board (composed of members designated by – but independent 

from - the Member States) and confirmed by the European Parliament as well as a small-size executive 

board. The EPA would be managed by an executive director, appointed by the Management Board. 

Its decisions would be subject to a Board of Appeal, whose decisions in turn could be appealed before 

the Court of Justice of the EU. Given the need of participatory regulation, a stakeholders committee 

should also be set up with a balanced representation of all the stakeholders of the digital ecosystems, i.e. 

the regulated platforms, their competitors, their business and end-users and the civil society. The EPA 

should also work in close cooperation and be supported by the national agencies. 

Finally the EPA would meet the requirements that EU law generally imposes on national regulatory 

agencies, i.e. be independent, accountable and transparent, have sufficient human and financial 

resources (which may come from annual fees paid by the systemic platforms), have sufficient power to 

collect and process information and have the power to impose sanctions which are appropriate, effective, 

proportionate and dissuasive. 
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1. Introduction 

The last four years have seen a legislative acceleration in the regulation of the digital tech sector in 

Europe and the emergence of a new ‘EU platforms regulatory framework’. In this context, the European 

Commission tabled in December 2020 two important legislative proposals: the Digital Markets Act 

(DMA) 2 which aims to increase the contestability and fairness of the EU digital economy and the Digital 

Services Act (DSA)3 which aims to ensure a safe, predictable and trusted cyberspace where fundamental 

rights are protected. Both proposals give a key role to the European Commission to enforce the new 

rules against the Big Tech, named ‘Digital Gatekeepers’ under the DMA proposal and ‘Very Large 

Online Platforms’ (VLOPs) under the DSA proposal. Such centralised enforcement is an innovation for 

EU law which is traditionally adopted at the European level and then enforced by national agencies. 

While going in the right direction, the DSA and DMA proposals could however be improved to make 

the most of this new type of enforcement model.  

My report aims to suggest some of those improvements and is structured as follows. After this brief 

introduction, section 2 reviews the main existing (decentralised and centralised) enforcement models for 

EU law. Then section 3 summarises the enforcement model proposed in the DMA and the DSA and 

makes the case for a centralised enforcement of the rules against the Big Tech (but not the smaller 

platforms). Then Section 4 proposes certain improvements to the DMA and DSA proposals in order to 

increase the effectiveness and the legitimacy of the new Commission oversight and enforcement tasks. 

Finally Section 5 proposes a more radical reform with the establishment of a fully-fledged and 

independent European Platform Agency (EPA) separated from the Commission. 

2. Main models of public enforcement of EU law 

2.1. Decentralised public enforcement 

EU law is normally governed by the principle of ‘indirect administration’ under which rules are decided 

at the EU level and then enforced by national authorities. In practice, the application of EU law is 

generally based on two main models of public enforcement:4 

- A decentralised model where enforcement is carried out by the authorities of the Member 

State where the company providing the regulated service is established (country of origin): 

this model is used in several EU platform laws such as the e-commerce Directive,5 the Audio-

Visual Media Services Directive (AVMSD)6 or the General Data Protection Regulation 

(GDPR);7 

 

                                                           
2 Proposal of the Commission of 15 December 2020 for a Regulation of the European Parliament and of the Council on 

contestable and fair markets in the digital sector (Digital Markets Act), COM(2020) 842 and Impact Assessment, SWD(2020) 

363. For a detailed description of the DMA proposal, see A. de Streel and P.  Larouche, ‘The European Digital Markets Act 

proposal: How to improve a regulatory revolution’, 2 Review Concurrences, 2021, 46-63. 
3 Proposal of the Commission of 15 December 2020 for a Regulation of the European Parliament and of the Council on a Single 

Market for Digital Services (Digital Services Act) and amending Directive 2000/31/EC, COM(2020) 825. 
4 This section is partly based on G. Monti, ‘Institutional Considerations’, in CERRE, Digital Markets Act: Making economic 

regulation of platforms fit for the digital age, December 2020, 73-89. 
5 Directive 2000/31 of the European Parliament and of the Council of 8 June 2000 on certain legal aspects of information 

society services, in particular electronic commerce, in the Internal Market (Directive on electronic commerce), OJ [2000] L 

178/1. 
6 Directive 2010/13 of the European Parliament and of the Council of 10 March 2010 on the coordination of certain provisions 

laid down by law, regulation or administrative action in Member States concerning the provision of audiovisual media services 

(Audiovisual Media Services Directive), OJ [2010] L 95/1, as amended by Directive 2018/1808. 
7 Regulation 2016/679 of the European Parliament and of the Council of 27 April 2016 on the protection of natural persons 

with regard to the processing of personal data and on the free movement of such data (General Data Protection Regulation), OJ 

[2016] L 199/1. 
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- A decentralised model where enforcement is carried out by the authorities of the Member 

State where the company provides the regulated services (country of destination): this 

model is used for consumer protection law,8 national competition law,9 electronic 

communications regulation10 or network security laws.11 

As decentralised models rest on national authorities for enforcement, EU law generally sets minimum 

requirements that those authorities have to meet in order to ensure an effective and consistent 

enforcement across the internal market. Those requirements relate to independence and accountability, 

investigation and the sanctioning powers as well as to the respect of due process and fundamental 

rights.12 Given the key role of those requirements, the Commission and the Court of Justice of the EU 

strictly enforce them against the Member States.13  

Decentralised enforcement also requires a good coordination between the national authorities when 

corporate practices have cross-border effects, which is often the case for digital services.  

- For the country of origin model, one single authority is in principle in charge of enforcing 

European law for the whole EU. However, this authority is often required to cooperate with 

the authorities of the Member States where the regulated services are provided and safeguards 

clause sometimes allow those authorities to intervene. Hence some forms of coordination are 

required. For instance to enforce the GDPR, a ‘lead authority’ is designated by reference to the 

‘main establishment’ of the company whose conduct is under review. The lead authority is 

required to cooperate with other Data Protection Authorities and its decision then affects the 

firm’s conduct across the EU.14 This scheme assumes that each lead authority is as capable as 

any other. The lead authority is expected to work in close collaboration with other authorities 

and to consult them before taking decisions; in some instances the European Data Protection 

Board may arbitrate differences of opinion.15   

 

- With the country of destination model, several agencies are often in charge, hence the need 

for coordination among authorities is even more pressing than under the country of origin 

model. For instance in EU consumer law, if there is concern about a widespread infringement 

that affects consumers in more than one Member State or has an EU-wide dimension, then the 

competent consumer protection authorities have an obligation to coordinate enforcement by 

appointing a coordinator among them to ensure coherent investigation. The companies whose 

                                                           
8 Directive 2005/29 of the European Parliament and of the Council of 11 May 2005 concerning unfair business-to-consumer 

commercial practices in the internal market, OJ [2005] L 149/22, as amended by Directive 2019/2161; Directive 2011/83 of 

the European Parliament and of the Council of 25 October 2011 on consumer rights, OJ [2011] L 304/64, as amended by 

Directive 2019/2161. 
9 Directive 2019/1 of the European Parliament and of the Council of 11 December 2018 to empower the competition authorities 

of the Member States to be more effective enforcers and to ensure the proper functioning of the internal market, O.J. [2019] L 

11/3. 
10 Directive 2018/1972 of the European Parliament and of the Council of 11 December 2018 establishing the European 

Electronic Communications Code, OJ [2018] L 321/36, hereinafter EECC. 
11 Directive 2016/1148 of the European Parliament and of the Council of 6 July 2016 concerning measures for a high common 

level of security of network and information systems across the Union, OJ [2016] L 194/1. 
12 P. Larouche, C. Hanretty, and A. Reindl, Independence, Accountability and Perceived Quality of Regulators, CERRE Report, 

2012. See for instance, AVMSD, Art.30; GDPR, Arts.51-59; CPC Regulation, arts.5-10; ECN+ Directive, arts. 4-16; EECC, 

Art. 6-9; NIS Directive, art.8. 
13 E.g. for the data protection authorities, see Case C-518/07 Commission v. Germany, ECLI:EU:C:2010:125. For the 

telecommunications regulators : Case C–424/15 Ormaetxea Garai et al.  v Administración del Estado ECLI:EU:C:2016:780; 

for a full account of the case-law on the independence of national telecommunications regulators, see A. de Streel and C. 

Hocepied, The regulation of electronic communications networks and services, in Garzaniti et al., Electronic communications, 

Audiovisual Services and the Internet: EU Competition Law and Regulation, 4th ed., 2019, p.37-38.  
14 GDPR, Arts 56 and 62 to 65. 
15 GDPR, Arts 60 and 63-65. 
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practices are under review may offer commitments that resolve the consumer law concern in all 

relevant jurisdictions and absent this each authority is obliged to take enforcement action in case 

an infringement has been found. The coordinator and the Commission play a role in ensuring 

that the national authorities act consistently.16 The upshot is that a firm operating across the EU 

is de facto afforded a single regulator and may propose EU-wide commitments. This procedure 

has developed incrementally since 2007 and a number of decisions have been taken.17 For 

instance Booking.com made a number of commitments to modify the information consumers 

see so that it complies with consumer law, for instance offering explanations on how results are 

ranked and if hotels pay for higher ranking, as well as clarifying the total price of the rooms.18  

Over the years, the coordination among national authorities has tended to be formalised with the 

establishment of EU networks of national authorities such as ERGA (European Regulators Group 

for Audiovisual Media Services),19 EDBP (European Data Protection Board),20 Consumer Protection 

Cooperation Network (CPC),21 ECN (European Competition Network),22 or BEREC (Body of European 

Regulators for Electronic Communications).23 In general, the Commission plays a very active role in 

those networks in organising and stimulating coordination as well as favouring exchange of good 

practices among national agencies. Moreover, in some cases, national agency decisions are subject to 

review or even to a veto at the European level by the Commission or the EU-level forum.24 

2.2. Centralised public enforcement 

More exceptionally, EU law can be enforced at the central level by an EU institution. 

- Enforcement may be centralised at the European Commission. This is the case for the control 

of the mergers having a ‘community dimension’.25 To determine such condition, the Merger 

Regulation relies on quantitative criteria which are relatively simple to use.26 This is also the 

case for the enforcement of Article 101 and 102 TFEU27 which is however shared with national 

competition authorities. Of much less importance, the enforcement of the rules imposed for 

airlines Computerised Reservation Systems is also centralised at the European Commission.28 

Every four years, the providers of Computerised Reservation Systems should submit to the 

Commission an independently audited report detailing the ownership structure and governance 

                                                           
16 Regulation 2017/2394 of the European Parliament and of the Council of 12 December 2017 on cooperation between national 

authorities responsible for the enforcement of consumer protection laws, OJ [2017] L 345/1, Articles 16 to 24. 
17 https://ec.europa.eu/info/live-work-travel-eu/consumers/enforcement-consumer-protection/coordinated-actions_en; 

https://ec.europa.eu/internal_market/scoreboard/_docs/2019/performance_by_governance_tool/cpc_en.pdf 
18 https://ec.europa.eu/commission/presscorner/detail/en/ip_19_6812 
19 AVMSD, art.30b. 
20 GDPR, arts.68-76. 
21 See fn 16. 
22 See fn 9. 
23 Regulation 2018/1971 of the European Parliament and of the Council of 11 December 2018 establishing the Body of the 

European Regulators for Electronic Communications, OJ [2018] L 321/1. 
24 This in the case for electronic communications regulation: EECC, arts.32-34. 
25 Council Regulation 139/2004 of 20 January 2004 on the control of concentrations between undertakings [2004] OJ L24/1. 

The Treaty legal basis allowing such central enforcement is Article 103 TFEU. 
26 Merger Regulation, art.1(2): (i) Combined worldwide turnover of all undertakings concerned is more than € 5bn, and (ii) 

individual EU-wide turnover of at least two undertakings concerned is more € 250m, unless (iii) each of the undertakings 

achieve more than two-thirds of its EU turnover in the same Member State. 
27 Council Regulation 1/2003 of 16 December 2002 on the implementation of the rules on competition laid down in Articles 

81 and 82 of the Treaty, O.J. [2003] L 1/1, as amended. 
28 Regulation 80/2009 of the European Parliament and of the Council of 14 January 2009 on a Code of Conduct for 

Computerised Reservation Systems OJ [2013] L 35/47. This Regulation was adopted on the basis of Articles 71 and 80(2) 

TFEU. 

https://ec.europa.eu/info/live-work-travel-eu/consumers/enforcement-consumer-protection/coordinated-actions_en
https://ec.europa.eu/internal_market/scoreboard/_docs/2019/performance_by_governance_tool/cpc_en.pdf
https://ec.europa.eu/commission/presscorner/detail/en/ip_19_6812
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model.29 The Commission can launch investigations and take infringement decisions following 

procedures which are very similar to the one followed in a competition law case. 30 

- Enforcement may also be centralised at a specific and dedicated EU regulatory body. This 

is the case for the financial supervision of the significant banks in Europe, which are 

supervised by the Single Supervisory Mechanism (SSM) within the European Central Bank.31 

As for the merger control, simple quantitative criteria are used to determine which banks are 

systemic and therefore subject to the centralised supervision.32 Each such bank is supervised by 

a dedicated Joint Supervision Team composed of staff of the ECB and the national financial 

supervisory authority of the Member State where the bank is established. The size, overall 

composition and organisation of a Joint Supervision Team is tailored to the size, business model 

and risk profile of the bank it supervises. However, any decision is taken at the EU level by a 

Supervisory Board of the SSM composed of a Chair appointed for a non-renewable term of five 

years and a Vice-Chair chosen from among the members of the ECB's Executive Board, four 

ECB representatives and the representatives of national supervisors.  

From a legal perspective, the logic behind these (semi) centralised systems is the same: an EU body 

should look after market actors when their conduct may affect the EU market in a significant manner, 

while national regulators are better placed to supervise conduct whose effects are largely national in 

scope. There is a certain economic logic to this as well as the EU-wide regulator is better placed to carry 

out a holistic welfare assessment for the EU as a whole instead of a national regulator. Procedurally, 

provided the dividing line between EU and state regulation is clear and based on easy to use criteria, the 

system can allocate enforcement cases in an effective way.  

3. The proposed Digital Markets Act and Digital Services Act 

3.1. Towards a (semi) centralised oversight and enforcement at the European Commission 

The proposed DMA favours a centralised oversight and enforcement at the European Commission 

for the designated gatekeepers.33 The Commission would have extensive regulatory powers: designate 

the gatekeepers and specify, when needed, the obligations imposed on them; monitor compliance and  

sanction gatekeepers in case of non-compliance; and conduct market investigations (which could lead 

to gatekeeper designations, to the extension of the DMA to new digital services and/or new obligations). 

However, to benefit from the knowledge and expertise of the national regulators, the proposed DMA 

sets up a comitology-type committee - the Digital Markets Advisory Committee (DMAC) - composed 

                                                           
29 CRS Regulation 80/2009, art.12. 
30 CRS Regulation 80/2009, arts.13-16: The Commission may act upon complaint or ex officio and sent to the undertakings 

concerned a statement of objections. If the Commission finds a violation of the Code of conduct, it adopts a decision requiring 

the undertaking to bring such violation to an end and it may impose a fine not exceeding 10% of the annual turnover 
31 Council Regulation 1024/2013 conferring specific tasks on the European Central Bank concerning policies relating to the 

prudential supervision of credit institutions OJ [2013] L287/63. The Treaty legal basis allowing such central enforcement is 

Article 127(6) TFEU. 
32 The criteria are the following: (i) the size - total value of its assets exceeds € 30 billion; (ii) the economic importance for the 

specific Member State or the EU economy as a whole; (iii) the size of the cross-border activities - the total value of its assets 

exceeds €5 billion and the ratio of its cross-border assets/liabilities in more than one other participating Member State to its 

total assets/liabilities is above 20%; or (iv) the direct public financial assistance when the bank has requested or received 

funding from the European Stability Mechanism or the European Financial Stability Facility. Currently, the SSM directly 

supervises more than 100 banks in the Eurozone which hold more than 80% of banking assets in the Eurozone area. 
33 According to the DMA Proposal, Art.3(2), three cumulative criteria would be used to designated the gatekeepers: the platform 

(i) achieves an annual EEA turnover equal to or above €6.5 billion or a market capitalization of at least €65 billion and is 

currently active in at least three Member States, (ii) reaches more than 45 million monthly active end-users in the EU (i.e, 10% 

of the EU population) and more than 10 000 active business users on an annualised basis and (iii) those user thresholds are met 

for the last three financial years. 
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of Member State representatives to provide non-binding advice to the Commission on the implementing 

decisions.34  

It is also important to note that even if the DMA enforcement is centralised at the Commission, this 

would not deprive the national competition agencies to “top up” the Commission action and to intervene 

under on the basis of their national competition law.35 For instance, the parallel imposition of obligations 

under the DMA and under the newly adopted Section 19a of German Competition Act,36 which targets 

similar platforms, is possible. In practice, the DMA only provides for a minimum harmonisation and 

Member States could go further with their national competition laws.37 This will allow individual 

Member State to experiment and test other remedies than those provided in the DMA. 

On the modes of oversight and enforcement, the proposed DMA is modelled on antitrust 

enforcement,38 hence it is mostly bilateral (between the Commission and the gatekeeper) and at times 

adversarial. The role of other stakeholders - such as the business and end users of the gatekeeper, the 

competitors as well as the civil society (NGOs, researchers etc) - is not very clear and their possible 

contribution in supporting the Commission enforced appears neglected in my view. 

The proposed DSA also favours a form of central oversight and enforcement for the largest online 

platforms. Contrary to the DMA which is exclusively focused on the largest platforms, the DSA would 

be applicable to small and large platforms hence it provides for a more complex system; enforcement is 

decentralised with the county of origin model for the small platforms but there is a possibility of 

centralised enforcement for the biggest platforms. Thus, the platforms (even the very large ones) would 

be supervised by the national Digital Service Coordinator (DSC) of the Member State where it is 

established. The Digital Service Coordinator would be subject to requirements relating to the conduct 

of their supervisory/enforcement powers (in particular on impartiality, transparency and independence 

and the production of activity reports) and be given a set of far-reaching investigation and enforcement 

powers (including power to request information, on-site inspections, power to accept commitments from 

providers and to make them binding, to order the cessation of infringements and to impose fines).39  

To ensure a good coordination between the DSCs, a European Board for Digital Services (EBDS) would 

be set up as an advisory group to provide advice to the DSC and the Commission on the application of 

the DSA.40 It would be chaired by the Commission and composed of the DSCs. The EBDS would be 

tasked with: supporting the coordination of joint investigations, supporting the competent authorities in 

the analysis of reports and results of audits of VLOPs, issuing opinions, recommendations or advice to 

DCS, advising the Commission to take enforcement measures against VLOPs, supporting and 

promoting the development and implementation of European standards, guidelines, reports, templates 

and code of conducts; identify emerging issues. 

                                                           
34 DMA Proposal, Art. 32. Those Commission decisions relate to designation of gatekeepers; suspension and exemption of 

obligations; imposition of interim measures; acceptance of gatekeeper commitments; and sanctions for non-compliance or 

systematic non-compliance. 
35 While the DMA proposal art.1(6) prohibits the Member States from imposing further obligations on designated gatekeepers 

for the purpose of ensuring contestable and fair markets, it does not impede Member States from imposing obligations on the 

basis of EU or national competition rules. 
36 Section 19a of the German Competition Act (GWB), concerning abusive conduct of firms of paramount significance for 

competition across markets. A non-official English translation is available at https://www.d-kart.de/wp-

content/uploads/2021/01/GWB-2021-01-14-engl.pdf. 
37 Regulation 1/2003, Art. 3(2) provides that “Member States shall not under this Regulation be precluded from adopting and 

applying on their territory stricter national laws which prohibit or sanction unilateral conduct engaged in by undertakings.” 
38 As explained in the DMA Impact Assessment, paras. 198 and 218. 
39 DSA Proposal, Arts.38-44. 
40 DSA Proposal, Arts.47-49. 
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For the VLOPs,41 the proposed DSA goes for more centralisation. The DSC of the Member State where 

the VLOP is established could be asked either by the Commission or by the EBDS to investigate a 

suspected infringement. 42 Where infringements persist, the Commission would itself intervene and the 

DSC of the Member State of establishment would be removed from the case. Also, the DSC could itself 

request to be removed from the supervision. In those cases, the Commission has the power to carry out 

investigations, adopt interim measures and make commitments binding on VLOPs. To do so, the 

Commission would have far-ranging powers, including the power to request information from the 

platform itself and from any other commercial actor that may be aware of the suspected infringement. 

On the modes of oversight and enforcement, the proposed DSA is much more participatory than the 

DMA with a combination of internal compliance tools within the platforms (such as conducting regular 

risks assessment and independent auditing or appointing compliance officers), 43 users empowered with 

more meaningful information and choices as well as the possibility to flag illegal content44 and, last but 

not least, authorities which can be supported by civil society45 and researchers in their investigations. 46 

Also, the proposed DSA foresees that vetted researcher could have access to specific data held by the 

large platforms in order to identify the systemic risks raised by the platforms.47 Finally, the proposed 

DSA also relies on co-regulation and codes of conduct to ensure compliance with its obligations or to 

provide for further obligations.48 

3.2. The case for a centralised oversight and enforcement of EU law against Big Tech 

Centralising the oversight and the enforcement of the new rules against the Big Tech is an appropriate 

policy choice in my view. The theory of fiscal federalism, which is the mainstream economic theory to 

determine the optimal level of governance and which provides an economic interpretation of the EU 

principle of subsidiarity, explains the comparative advantage of centralised and decentralised 

enforcement.49 The benefits of centralisation are the following: (i) the internalisation of the cross-

country externalities which may be particularly important when services, such as the digital ones, are 

traded on the whole internal market and across Member States;50 (ii) the costs saved by regulated 

platforms, with the elimination of regulatory duplication (one-stop-shop); (iii) the economies of scale 

and transaction costs saved by the regulatory agencies in the design and the implementation of the 

regulation; and (iv) the additional commitment and coherence as a centralised authority tend to be more 

independent and less prone to capture by local operators and governments. 

However, centralisation has also some costs which are due to (i) the information asymmetry which is 

usually higher at the central level than at the local level; (ii) the removal of the possibility for regulatory 

experimentation and innovation to detect - and then possibly converge - towards the most efficient form 

of regulation and, in some cases, the lower responsiveness and flexibility at the central level compared 

to the local procedures; and (iii) the heterogeneity of preferences across Member States that cannot be 

reflected in a unique central policy. 

                                                           
41 According to the DSA Proposal, Art.25(1), a Very Large Online Platform should have at least 45 million monthly active 

end-users in the EU (i.e, 10% of the EU population). 
42 DSA Proposal, Arts.50-65. 
43 DSA Proposal, Arts.26, 28 and 32. 
44 DSA Proposal, Art.15. 
45 DSA Proposal, art.19 on trusted flaggers. 
46 DSA Proposal, Art.41. 
47 DSA Proposal, Art.31.  
48 DSA Proposal, Arts. 35 and 36. 
49 A. Alesina, I Angeloni, and L. Schuknecht, ‘What does the European Union do?, 123 Public Choice, 2005, 275-319; W. 

Oates, ‘Towards a Second-generation Theory of Fiscal Federalism’, 12 International Tax and Public Finance, 2005, 349. 
50 There is such externality when the regulation (or the absence of regulation) in country A has significant effect on the welfare 

of the consumers and/or firms in country B and that effect will not be taken into account by the regulator of country A 
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Applying this framework to Big Tech regulation, there are a number of arguments in favour of 

opting for a centralised model.51 (i) First, Big Tech are likely to operate globally, hence with lots of 

cross-country externalities. Moreover, they operate broadly the same systems across all Member States, 

due to the economies of scale involved in designing and operating these systems.52 Therefore, if different 

national authorities were to require different tailor-made remedies, this could lead to important reduction 

in effectiveness and may be impossible to justify on the basis of proportionality. (ii) Second, monitoring 

DMA and DSA compliance is likely to be costly and may require large-scale data analysis or direct 

review of algorithm design. It is unlikely that individual national authority would be well set up to do 

this, and even if they were it would duplicative to do it more than once. This seems to be reflected in the 

weakness of some national authorities that apply the GDPR.53 (iii) Third, the largest platforms have deep 

pockets and securing compliance is more likely if they face a single, well-resourced regulator than a 

multitude of small agencies who might even disagree among each other on the appropriate course of 

action. Moreover, a single regulator can benefit from managing a set of cases in parallel and learn across 

the different cases. 

4. Interim option: Improving the Commission proposals 

While proposed DMA and DSA go in the right direction in centralising the enforcement of the new 

rules, there is still some room to improve the text and increase the effectiveness and the legitimacy of 

the new Commission oversight and enforcement tasks that I explore now. 

4.1. Strengthening the European Commission as Platform Regulator 

4.1.1. Maximising synergies between the Commission powers 

With the enactment of the DMA and the DSA, the Commission would add to its existing antitrust 

power important new regulatory powers and is set to become a ‘concurrent’ regulator similar to 

the US Federal Trade Commission. It is key that this palette of powers is used in the most effective 

way by maximising the synergies between them and in the most transparent manner by justifying 

why one power is chosen over another. This has several practical implications. 

First, given those synergies between the DMA and the DSA enforcement, it may be best that, within the 

Commission, a joint task force composed of DG CONNECT and COMP would be in charge of 

enforcing the DMA and the DSA.54 

Second, the DMA and the DSA - and then the practice Commission - should clarify how the information 

received during an investigation done under one law (say the DMA) could be used for investigation 

under another law (the DSA or antitrust). This would require a dedicated legal basis allowing for such 

exchange of information.55 The texts should also clarify how the obligations which could be imposed 

                                                           
51 DMA Proposal Impact Assessment, paras 102-107 and 192. This policy choice is also supported by F. Chirico, ‘Digital 

Markets Act: A Regulatory Perspective’, Jour. of European Competition Law & Practice, 2021; P. Larouche and A. de Streel, 

‘The European Digital Markets Act: A Revolution Grounded on Traditions’,  Jour. of European Competition Law & Practice, 

2021; G. Monti, ‘The Digital Markets Act – Institutional Design and Suggestions for Improvement’, European Competition 

and Regulatory Law Review, 90. 
52 A. Bradford, The Brussels Effect: How the European Union Rules the World, Oxford University Press, 2020. 
53 European Parliament resolution of 25 March 2021 on the Commission evaluation report on the implementation of the 

General Data Protection Regulation two years after its application, paras. 12-22. Also D. Holznagel, Ireland cannot do it 

alone : see here : https://verfassungsblog.de/dsa-ireland/ 
54 Similar to the joint Article 7 task force with CONNECT and COMP in telecom in 2003-2006. See also P. Marsden and R. 

Podszun, Restoring Balance to Digital Competition – Sensible Rules, Effective Enforcement (Konrad-Adenauer-Stiftung e. V. 

2020) ch.4. 
55 A similar provision to exchange information between NCA and NRA is included in the EECC, Art. 11. Such sharing of 

information should comply with the fundamental principles of procedural fairness guaranteed by Article 41 of the Charter of 

Fundamental Rights of the EU. To do so, Schweitzer explains that two conditions must be met: “(i) the transfer of information 

https://verfassungsblog.de/dsa-ireland/
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under the DSA (in particular the new transparency requirements on online advertising and on 

recommender systems)56 would complement and support the objectives and obligations imposed under 

the DMA and vice-versa.  

Third, the respective role of the DMA and competition law in policing the conducts of the Big Tech 

should be clarified. To intervene against the conducts of the digital gatekeepers which would be 

regulated by the DMA, the Commission should rely on its DMA powers as the obligations and 

prohibitions are compulsory and self-enforcing. The interesting question, however, is which route the 

Commission would follow when intervening against courses of conduct that are not (yet) covered by the 

DMA. Given the concurrency of powers, the Commission could choose between competition law or the 

DMA. Under the former, the Commission would open an abuse of dominance case and build a theory 

of harm to the requisite legal standard imposed by the EU Courts. Under the latter, the Commission 

would launch a market investigation and then adopt a delegated act to add the course of conduct under 

consideration to the list of the DMA obligations. To ensure legal predictability, the Commission should 

explain in advance the criteria it will use to choose between its competition and regulatory powers.57 To 

do that, the Commission may, for instance, rely on the criteria it uses to select markets for ex-ante 

regulation in telecommunications.58 On that basis, possible criteria to favour a DMA over competition 

law enforcement could comprise the recurrence or the prevalence a conduct by different types of 

gatekeepers, or the need to intervene quickly or with remedies that require an extensive monitoring.  

4.1.2. Ensuring effectiveness and legitimacy 

If the Commission wants to become an EU regulator on the model of national agencies in other 

areas of EU sector-specific regulation, it should also rely on a combination of independence, 

accountability and expertise. Thus, the Commission should be independent not only from the regulated 

platforms, but also from political power. However, this need for independence comes in sharp tension 

with the legislative role that the Commission plays in proposing legislation. In addition, there is a tension 

between this need for independence and the (geo)-political role that the Commission is increasingly 

eager to play.59 Thus, the old debate on the independence of DG Competition and the need to establish 

a separate EU antitrust agency may come back with a vengeance60 as the Commission acquires new 

regulatory powers and, at the same time, wants to become more political. This is why the establishment 

                                                           
must be provided for by law; and (ii) the information transferred must not have been obtained under an investigatory regime 

that provides for a lower degree of procedural protection than the one that is applicable in the context in which the information 

shall be used after the transfer”: H. Schweitzer, The New Competition Tool: Its institutional set up and procedural design, 

Expert Study for the European Commission, October 2020. 
56 DSA Proposal, arts.29 and 30. 
57 In the UK where most of the regulators have concurrent power, they have conclude MoU with the competition authority 

which clarify how concurrent powers will be exercised. See for instance, Memorandum of understanding of 8 February 2016 

between the CMA and Ofcom on concurrent competition powers. Also P. Crocioni, Ofcom’s Record as a Competition 

Authority: An Assessment of Decisions in Telecoms, EUI Working Paper RSCAS 2019/93. 
58 The selection is based on three criteria, and the third one in particular indicates that: ‘Competition law interventions are likely 

to be insufficient where for instance the compliance requirements of an intervention to redress persistent market failure(s) are 

extensive or where frequent and/or timely intervention is indispensable. Thus, ex ante regulation should be considered an 

appropriate complement to competition law when competition law alone would not adequately address persistent market 

failure(s) identified’: EECC, Article 67(1) clarified by Commission Recommendation 2020/2245 of 18 December 2020 on 

relevant product and service markets within the electronic communications sector susceptible to ex ante regulation, OJ 2020 

No. L 439/23, recital 17. On those criteria, see H. Never and B. Preissl, ‘The three-criteria test and SMP: how to get it right’, 

International Journal of Management and Network Economics, 2008, 100. The Commission could also rely on the criteria 

proposed by Motta and Peitz to determine when a new EU market investigation tool (the so-called New Competition Tool) 

would be a better route than an Article 102 TFEU enforcement action. This may be the case when a competition law assessment 

is long, complex and uncertain or when a competition law assessment would not solve a generalized problem, but just deal with 

one specific conduct or firm: M. Motta and M. Peitz, Intervention trigger and underlying theories of harm, Expert Study for 

the European Commission, October 2020. 
59 U. von der Leyen, Political guidelines for the next Commission 2019-2024. 
60 C-D. Ehlermann, ‘Reflections on a European Cartel Office’, Common Market Law Review 32(2), 1995, 471-486. 
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of a European Platform Agency is probably the best option in the medium and long term as explained 

below in Section 5. Moreover with those increasing powers, the Commission should also be increasingly 

accountable, which may imply more hearings of the Commission department in charge of the DMA and 

DSA enforcement before the European Parliament61 and strict judicial review of its decisions by the EU 

courts.62  

The Commission should also have sufficient budgetary and human resources. To enforce the DMA, 

the Commission foresees a team which should increase over time from 20 FTEs in 2022 to 80 FTEs by 

2025.63 The Impact Assessement is not clear on how the size of the team has been calculated64 but this 

low number can partly be explained by the fact that the Commission hopes that most of the DMA 

obligations would be self-executing because they are detailed. However, the experience of applying the 

detailed prohibitions of the Unfair Commercial Practice Directive against Big Tech shows how difficult 

the implementation such rules is and that the self-execution is a kind of a mirage in the digital economy.65 

Most of the seasoned commentators worried that such number of staff would be largely insufficient 

given the complexity of the tasks to be performed.66 Moreover, lots of new issues will be raised at the 

very beginning of the implementation of the new rules, hence it is important to have sufficient staff from 

day one and not over time. Finally, the composition of the staff is as, if not more, important than its 

number as an important, yet difficult task of the Commission would be analysing databases and 

algorithms requiring specific human and technical capability to analyse and interpret the large volumes 

and variety of data provided by the platforms.67  

Possible amendments to the Proposed DMA and DSA 

- Insert a specific provision  allowing the use of confidential information collected under the DMA for 

an investigation under the DSA and vice-versa. Ensure that the Commission in each specific case opened 

                                                           
61 As it is the case for Single Supervisory Mechanism before the ECON Committee. 
62 However, some commentators submit that such judicial review may not be effective enough because the DMA does not place 

meaningful constraints on administrative action of the Commission: P. Ibáñez Colomo, ‘The Draft Digital Markets Act: a legal 

and institutional analysis’ , Jour. of European Competition Law & Practice, 2021. 
63 Commission Explanatory Memorandum to the DMA Proposal, p. 71. 
64 DMA Impact Assessment, paras.352-354. Additional indications may be found in Annex of DMA Impact Assessement 

Study, pp.61-70. 
65 See fn.17. 
66 R. Feasey, First thoughts on EC’s Digital Markets Act proposal, January 2021,  para.2  noting that: “On a very crude basis, 

there are 18 obligations in Articles 5 and 6, the majority of which will bite on the majority of designated firms. If, for the sake 

of illustration, the EC were to designate FB Whatsapp/Messenger, FB Blue/Instagram, Google Search, Bing, Amazon, eBay, 

Apple iOS, Google Android, Microsoft OS, Snapchat, Spotify, YouTube, Twitter, Linkedin as gatekeepers then there are 

potentially 252 instances of compliance or types of conduct to oversee (assuming every platform is affected by every obligation 

on the list). I find it hard to see how the EC will be able to police such a regime effectively with 80 people, which means it will 

find itself having to prioritise and selecting which cases of non-compliance it will pursue whilst ignoring others”. Similarly D. 

Geradin, DMA proposal: Should there be a greater role for the Member States?, April 2021 notes that: ‘80 FTEs is manifestly 

too small a contingent of Commission officials to implement and enforce the DMA. The DMA will place a heavy burden on 

the Commission, especially in its launching phase where an enormous amount of data-gathering and analysis will have to be 

made. It can be expected that CPS providers falling within the quantitative criteria of Article 3(2) will fight designation 

(sometimes for valid reasons) and, once designated, will likely resist the implementation of the conditions contained in Articles 

5-6, especially if, as is currently the case, these provisions pursue a one-size-fits-all approach where the same rules apply 

independently of the CPS provided. The enforcement of these obligations in case of non-compliance will also mobilize 

significant resources’. Also the Annex of DMA Impact Assessement Study, p.68 estimated that the implementation of the EU 

electronic communications framework require 60 FTEs at the Commission, 28 FTEs at BEREC and 41 FTEs in each National 

Regulatory Authorities, hence a total of 1 195 FTEs. 
67 For instance, for the Google Shopping antitrust investigation, the Commission had to analyse very significant quantities of 

real-world data including 5.2 terabytes of actual search results from Google (around 1.7 billion search queries): Commission 

press release IP/17/1784 of 27 June 2017. As an interesting benchmark, the UK CMA has set up a team of data analysts and 

AI experts of nearly 50 FTEs. 

https://theplatformlaw.blog/2021/04/07/dma-proposal-should-there-be-a-greater-role-for-the-member-states/
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analyse the complementary between obligations imposed under the DMA with the existing obligations 

imposed under the DSA and vice-versa. 

- Ensure that the Commission adopt guidelines clarifying how it would use its concurrent antitrust and 

DMA powers and the criteria it would rely upon to favour DMA over EU competition law. 

- Ensure that the Commission regularly report to the European Parliament on the state of the digital 

economy in the EU as well as its oversight and enforcement activities under the DMA and the DSA. 

- Impose on the Commission, when exercising the powers granted under DMA and DSA, similar 

requirements related to independence, expertise and resources than those imposed by EU for 

independent national agencies. 

4.2. National agencies in support of the centralised enforcement 

Next to the benefits of centralisation which should be maximised with a Commission oversight and 

enforcement, there are also benefits of decentralisation that could be better exploited with more 

involvement of the national authorities. Two main models are possible. 

In the minimalist model (which is favoured by BEREC for the DMA),68 the new platform rules would 

remain enforced centrally by the Commission and the national agencies would only come in 

support of the Commission. National authorities are particularly helpful for the tasks for which they 

have a comparative advantage vis-à-vis the Commission: first, national agencies are more localised than 

the Commission, hence may receive more easily complaints from small and local business users; second, 

they have expertise and experience which can usefully support the Commission in specifying the 

obligations;69 third, they are closer to the ‘field’ and more easily monitor the correct implementation of 

the imposed obligations, in particular, the national authorities may play a key role in running a 

mechanisms to resolve dispute between the designated gatekeepers and their business users. 

In the maximalist model (which is supported by the ECN for the DMA),70 the new platform rules 

would be enforced centrally by the Commission but they could also be enforced locally by the 

national agencies. Under this model, the DMA would be enforced in the same manner as EU 

competition law. Different versions – more or less maximalist - of this model are possible. (i) National 

authorities could apply the whole DMA in parallel with the Commission, hence they may designate 

gatekeepers and apply and specify obligations; (ii) they could only apply and specify obligations in 

parallel with the Commission, but the Commission would retain the monopoly of gatekeeper 

designation; or (iii) they could merely enforce infringements - so the Commission would be exclusively 

competent to make the specifications or commitment decisions in non-infringement procedures; once 

obligations are specified, the Commission or NCAs could police these together. 

The more powers are given to the national authorities, the greater the risk of divergence and the 

more investment has to be made in building up a cooperation network, and it may be costly to set 

this up. It also assumes that all national authorities are equally capable, well-resourced and independent 

                                                           
68 BEREC Proposal of 11 June 2021 on the set-up of an Advisory Board  in the context of the Digital Markets Act, BoR (21) 

93. Such advisory board would be composed of national independent authorities whereby the different national authorities 

would be involved in its meetings ratione materiae. This option is also supported by A. de Streel, R. Feasey, J. Krämer and G. 

Monti, Making the Digital Markets Act More Resilient and Effective, CERRE Recommendations Paper, May 2021. 
69 Indeed, several national agencies have expertise in dealing with digital platforms as well as data and algorithms; they also 

have experience in implementing some of the obligations of the proposed DMA such as interoperability, access to data or 

data portability. 
70 Joint paper of the Heads of the National Competition Authorities of the EU of 22 June 2021 on how national competition 

agencies can strengthen the DMA. This option is also supported by H. Schweitzer, ‘The art to make gatekeeper positions 

contestable and the challenge to know what is fair: A discussion of the Digital Market Act Proposal’,  ZEuP, 2021. 
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to apply the DMA. Conversely, the less powers are given to the national authorities, the less incentives 

they may have to invest time and resources in the DMA implementation. 

It is also key that the national authorities supporting the Commission are independent from 

political power. While the Commission may expect such independence,71 it is by no means guaranteed 

in the proposed DMA. Indeed, the DMAC is a comitology committee whose members should be 

representatives from the Member States, but not necessarily from their independent (antitrust or 

regulatory) agencies.72 In practice, national representatives in comitology committees are often coming 

from ministries. To deal with this issue, EU competition law and most EU sectoral economic regulation 

provide for an additional instance next to the comitology-type committee, namely, a network of 

independent national agencies. In the same vein, the DMA could establish, next to the DMAC, a network 

of independent national authorities.73 It would then be up to the Member State to decide which (existing 

or new) national agencies should be designated as their National Digital Markets Authority in such 

network. 

Possible amendments to the Proposed DMA and DSA 

- In the DMA, create a network of national independent authorities to be designated by the Member in 

order to support the Commission in its oversight and enforcement tasks. In particular, this network 

should be able to receive complaint from the users and competitors of digital gatekeepers, be consulted 

on the specifications of obligations and contribute to the monitoring of those obligations. 

- Ensure a good and effective cooperation between this newly created network of national independent 

authorities and the European Board for Digital Services established under the DSA. 

4.3. Participatory regulation 

The oversight of Big Tech and the enforcement of the DMA and the DSA will be extremely difficult 

because the digital sector is complex and fast moving, the Commission suffers from a significant 

information asymmetry vis-à-vis the Big Tech and some proposed deadlines are short. Therefore, the 

DMA and DSA oversight and enforcement should be participatory and collaborative (while 

carefully guarding against corporate and government capture). It could be based on an “ecosystem of 

enforcement” where the regulator orchestrates the implementation of the rules by the platforms and their 

(business and end) users.74 This is quite well achieved in the proposed DSA but is not optimal in the 

proposed DMA which has much to learn from the DSA. 

For instance, the specification process of DMA obligations75 should more explicitly and clearly 

involve the regulated gatekeepers, in particular by requiring a notification of the measures they plan to 

take to implement the obligation or by imposing more internal compliance mechanisms (such as the 

requirement to perform a regular risk assessment of corporate practices, to carry out a regular 

independent audit or to appoint compliance officers). Next to the regulated platforms, the Commission 

                                                           
71 DMA Proposal Impact Assessment, paras. 192 and 409 refer to independent national authorities as members of the Digital 

Markets Advisory Committee. 
72 Regulation 182/2011 of the European Parliament and of the Council of 16 February 2011 laying down the rules and general 

principles concerning mechanisms for control by Member States of the Commission’s exercise of implementing powers OJ 

[2011] L 55/13, Art. 2.  
73 The IMCO Draft DMA Report foresees (at am.98) the creation of a European High-Level Group of Digital Regulators 

consisting of representatives of the Commission, relevant EU bodies and national competent authorities, including in specific 

sectors such as electronic communications 
74 On the concept of ecosystem of enforcement, see A. de Streel and M. Ledger, New Ways of Oversight for the Digital 

Economy, CERRE Issue Paper, February 2021. Also World Economic Forum, Agile Regulation for the Fourth Industrial 

Revolution: A Toolkit for Regulators, 2020. 
75 DMA Proposal, Art.7. 
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could also be supported by the other stakeholders, in particular the relevant business users. 

Currently, the proposed DMA is silent on the very useful role that those stakeholders could play. Thus 

the DMA could clarify how, where and when business users may lodge confidential complaints without 

fearing retaliation by the gatekeeper from which they depend. It could also give a role to business users 

and end-users of the regulated platforms, as well as to providers of substitute and complementary digital 

services, in the design of the obligations and remedies in case of non-compliance. 

Possible amendments to the Proposed DMA and DSA 

- Ensure that users and competitors of the regulated platforms have possibility to lodge confidential 

complaints for DMA and DSA violations to the Commission or national independent agencies and are 

consulted on the design of any measures and obligations imposed on the regulated platforms. 

- In the DMA, provide for new obligations on the digital gatekeepers to appoint compliance officer, 

who may be the same as the one foreseen by the Proposed DSA. 

5. Robust option: The establishment of a European Platform Agency 

While giving oversight and enforcement powers at the Commission may be an interesting option in the 

short term because it enables an EU centralisation without losing time in creating a new body, it is not 

a robust option because of the inevitable tension between the need for independence of the regulator and 

the legislative and political role played by the Commission. Quite ironically, EU law sets strict 

independence requirements for national regulators that would probably not be met by the Commission. 

Thus in the medium and long term, a new European Platform Agency (EPA) may need to be 

established. Already back in 1994, the High-Level Group on the Information Society chaired by the 

then European Commissioner Bangemann favoured the creation a European regulatory authority.76  

There are many reasons to support the establishment of a European Platform Agency.77 As already 

explained, centralising the enforcement at the EU level is justified for several reasons including (i) to 

internalise the cross-country externalities created by regulatory decisions; this is the case of most the 

decisions taken against Big Tech because those platforms provide their services across the Member 

States and tend to do that in an uniform manner; hence if they are required by one regulator in Europe 

to change their services, they often do that for all the Member States; (ii) to ensure a unique 

implementation and interpretation of the EU rules applicable to Big Tech, thereby contributing to the 

internal market and alleviating a fragmentation of digital single market and a possible regulatory race to 

the bottom; and (iii) to ensure economies of scale in regulatory decisions, which may be important in 

technically complicated or analysis-intensive regulatory fields. It would also be preferable to such 

enforcement is not done by the Commission but by a separate regulatory body in order to (i) remove the 

resolution of technical issues from political pressures, thereby securing policy consistency over time; 

and (ii) to lighten the workload of the Commission, which could focus on its core strategic functions 

and to clarify the competences (political and strategic duties to the Commission – technical tasks for the 

agencies), which in turn would contribute to a better understanding of the EU by its citizens. 

                                                           
76 Recommendations of the high-level group on the information society to the Corfu European Council (Bangemann group), 

p.17, available at: http://aei.pitt.edu/1199/1/info_society_bangeman_report.pdf. This authority should address ‘the regulation 

of those operations which, because of their Community-wide nature, need to be addressed at the European level, such as 

licensing, network interconnection when and where necessary, management of scare shared resources (e.g. radio-frequency 

allocation, subscriber numbering) and advice to Member States’ regulatory authority on general issues’. 
77 See also, D. Geradin and N. Petit, The Development of Agencies at EU and National Levels: Conceptual Analysis and 

Proposals for Reform, Jean Monnet Working Paper 01/04, 2004. Recently, J. Jaursch, The DSA Draft: Ambitious Rules, Weak 

Enforcement Mechanisms, available at: https://www.stiftung-nv.de/en/publication/dsa-draft-ambitious-rules-weak-

enforcement-mechanisms 

http://aei.pitt.edu/1199/1/info_society_bangeman_report.pdf
https://www.stiftung-nv.de/en/publication/dsa-draft-ambitious-rules-weak-enforcement-mechanisms
https://www.stiftung-nv.de/en/publication/dsa-draft-ambitious-rules-weak-enforcement-mechanisms
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5.1. Legal feasibility 

The establishment of an EU Platform Agency (EPA) raises an important legal challenge: the extent to 

which it is legally possible without amending the EU Treaties to establish an EU agency separated 

from the Commission which may regulate markets directly.78 In Meroni,79 an old case dating from 

the European Coal and Steel Community, the Court of Justice of the EU sets the following principles 

which have been subsequently summarised by the Court itself as follows (with my underlining):80  

41. (…) the consequences resulting from a delegation of powers are very different depending on whether it involves 

clearly defined executive powers the exercise of which can, therefore, be subject to strict review in the light of 

objective criteria determined by the delegating authority, or whether it involves a ‘discretionary power implying a 

wide margin of discretion which may, according to the use which is made of it, make possible the execution of actual 

economic policy’. 

42. (…) a delegation of the first kind cannot appreciably alter the consequences involved in the exercise of the 

powers concerned, whereas a delegation of the second kind, since it replaces the choices of the delegator by the 

choices of the delegate, brings about an ‘actual transfer of responsibility’. As regards the case which gave rise 

to Meroni v High Authority, the Court held that the powers delegated by the High Authority to the bodies in question 

by Decision  14-55 of 26 March 1955, establishing a financial arrangement for ensuring a regular supply of ferrous 

scrap for the common market, gave those bodies ‘a degree of latitude which implied a wide margin of discretion’, 

which could not be considered compatible with the ‘requirements of the Treaty’.  

The Meroni judgement was followed more recently by another important judgement concerning the 

European Securities and Markets Authority (ESMA) which is tasked with direct supervision and 

enforcement against specific financial entities.81 The Court of Justice had to consider the legality of the 

Short Selling Regulation which gives the ESMA the power to intervene through legally binding acts in 

the financial markets of Member States if there is a ‘threat to the orderly functioning and integrity of 

financial markets or to the stability of the whole or part of the financial system in the Union’.82 The 

Court of Justice validated these powers because the EU rules establishing ESMA provide for this and 

the circumstances by which ESMA could issue generally binding norms were set out clearly in the EU 

legislation, and there were a series of procedural controls requiring it to consult widely before adopting 

any such measure.83 In the words of the Court of Justice: 

53. The powers available to ESMA under Article 28 of Regulation 236/2012 are precisely delineated and amenable 

to judicial review in the light of the objectives established by the delegating authority. Accordingly, those powers 

comply with the requirements laid down in Meroni v High Authority. 

In the same vein, a Study undertaken for the European Commission in 1997 on the possibilities to create 

a European Regulatory Authority for telecommunications concluded that: 84  

 
The creation of a European Regulatory Authority to exercise policy making powers or act as a formal appellate 

tribunal would, in both cases, require an amendment of the EC Treaty.  

 

                                                           
78 See amendments 2027 et sq tabled on the DSA in the IMCO Committee. 
79 Case 9-56, Meroni & Co., Industrie Metallurgiche, SpA v High Authority of the European Coal and Steel Community, 

ECLI:EU:C:1958:7.  
80 Case C-270/12 United Kingdom v. European Parliament and Council, ECLI:EU:C:2014:18. 
81 Regulation 1095/2010 establishing a European Supervisory Authority (European Securities and Markets Authority) [2010] 

OJ L331/84. 
82 Regulation 236/2012 of the European Parliament and of the Council of 14 March 2012 on short selling and certain aspects 

of credit default swaps [2012] OJ L86/1, art.28. 
83 Case C-270/12 United Kingdom v. European Parliament and Council. 
84 NERA and Denton Hall, Issues Associated with the Creation of a European Regulatory Authority for Telecommunications, 

Study for the European Commission, 1997, p.78, available at http://aei.pitt.edu/38818/1/A3811.pdf 

http://aei.pitt.edu/38818/1/A3811.pdf
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However, a Community institution could, without Treaty amendment, create a European Regulatory Authority with 

executive or decision-making power, so long as: (i) the body is set up to operate only within a limited margin of 

discretion; (ii) delegated powers are clearly defined and subject to strict review; (iii) the new body is subject to the 

same procedural safeguards as the delegating body; (iv) the delegating body only delegates powers which it has 

received under the EC Treaty; (v) the delegation of powers to the new body is clearly justified under the principle of 

subsidiarity; (vi) the creation of the new body is proportional in relation to the objective sought; and (vi) the body is 

created in a non-discriminatory way. 

All this suggests that the EU legislator is relatively freer to create an EPA with robust regulatory 

powers than some earlier interpretation of Meroni judgement had suggested. It is however 

important that proper procedures are in place to ensure the legitimacy of the EPA. EU agencies tend to 

score high on output legitimacy (it’s a good idea to regulate highly complex matters via experts) but 

they should also score well on input legitimacy (the procedures by which agencies are created and their 

accountability mechanisms).85 

5.2. Competences of the European Platform Agency 

5.2.1. Framework of analysis86 

To frame the analysis of the possible tasks of an EPA, I review the main tasks of some EU regulatory 

agencies and organise them into four main ‘baskets’: normative tasks, oversight and enforcement 

tasks, quasi-judicial tasks and market monitoring tasks. 

- Regarding normative tasks, an European agency may bring its expertise and contribute to the 

(i) EU legislative acts, by giving expert advice and opinion to the Commission when making its 

proposal and to the Parliament and the Council when negotiating the final text; (ii) EU delegated 

and implementing acts, by making the first draft of the Commission delegated and implementing 

act or by merely giving expert advice to the Commission, and (iii) EU soft law instruments, by 

giving expert advice to the Commission when adopting Recommendation or by directly 

adopting guidance and best practices. 

 

- Regarding oversight and enforcement tasks, a European agency may (i) directly apply EU law 

in some specific cases, often having a cross-border dimension; or (ii) indirectly play a role by 

identifying best regulatory practices and doing peers review of national agencies to contribute 

to a common regulatory enforcement culture. 

 

- Regarding quasi-judicial tasks, a European agency may control the compatibility of national 

agencies decisions with EU hard and soft-law and issue opinion or recommendation in case of 

non-compliance. Those mechanisms, which apply in addition to the standard Treaty 

                                                           
85 M. Scholten and M. van Rijbergen, The Limits of Agencification in the European Union, 15(7) German Law Journal, 2014, 

1223. 
86 This section is partly based on WIK-Consult, IDATE and Deloitte, Access Regimes for Network Investment and Business 

Models in Europe, Study for the European Commission, 2016, Chapter 13. 
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infringement procedures involving the Commission and the Court of Justice, may allow for a 

quicker compliance system. 

 

- Regarding market monitoring tasks, a European agency may contribute to a common 

understanding of market evolution, in particular for issues relevant to the internal market, and 

feed opinions for possible EU legislative changes. 

To illustrate those different tasks in practice, the Table below applies this framework of analysis to four 

different EU regulatory agencies: BEREC, ACER,87 EBA, ENISA.88 Those different tasks may be an 

inspiration for the possible tasks and competences of the EPA as explained in the next section. 

Table 1: Comparison of tasks between EU regulatory agencies 

 

POWERS BEREC ACER EBA ENISA 

Normative Tasks 

 

- Legislative Input to EU legislators, 

in particular on 

Commission 

Opinion to EU 

legislators, in particular 

to issues regarding 

internal market and 

cross-border 

infrastructures 

Opinion to EU 

legislators 

Opinion to EU 

legislators 

- Implementing Opinion to the 

Commission for 

delegated and 

implementing acts 

Framework Guidelines 

to be binding as 

Network Codes 

Regulatory and 

implementing technical 

standards 

to be binding 

Commission delegated 

or implementing acts 

Contribute to 

standardisation 

- Soft-law - Opinion to 

Commission for 

recommendations 

- Own best practices and 

guidance 

Guidelines Guidelines and 

Recommendation with a 

‘comply or explain rule’ 

 

Oversight and Enforcement Tasks 

- Direct -- For cross-border 

infrastructures in case of 

NRAs disagreement of 

referral 

- Mediation between 

NSA in cross-borders 

cases 

- Decisions in 

emergency cases 

-- 

- Indirect - Best regulatory 

practices 

- Opinion on some 

NRAs draft decisions 

and on cross border 

disputes  

- Best regulatory 

practices 

- Exchange of 

information re integrity 

and transparency of 

wholesale market 

- Recommendations or 

decision to NSAs in 

case of EU law breach, 

emergency, 

disagreement between 

NSAs on cross-border 

issues 

- Peer review of NSAs 

- Best practices 

exchanges 

- Capacity building 

- Technical assistance 

on request 

                                                           
87 Regulation 2019/942 of the European Parliament and of the Council of 5 June 2019 establishing an European Agency for 

the Cooperation of Energy Regulators, OJ [2019] L 158/22. 
88 Regulation 2019/881 of the European Parliament and of the Council of April 2019 on ENISA, the “EU Cybersecurity 

Agency”, and repealing Regulation 526/2013, and on Information and Communication Technology cybersecurity certification 

(Cybersecurity Act), OJ [2019] L 151/15. 
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Quasi-judicial 

powers 

- Opinion on NRAs 

draft decisions on 

market analysis 

- Opinion on the 

conformity of NRAs 

decisions with EU hard 

and soft law with 

extensive Commission 

power in case of non- 

compliance for cross-

border issues 

- Opinions on  ENTSO 

implementation of 

network codes 

- Investigation of breach 

of EU law by NSA and 

possible 

recommendation and 

substitution 

-- 

Market 

monitoring 

powers 

- General monitoring of 

market evolution 

- General monitoring on 

market evolution 

- Specific monitoring on 

transmission systems 

operators 

- Specific monitoring on 

wholesale market 

integrity and 

transparency 

- Collection of 

information 

- Report on market 

situations and 

evolutions 

Collection and analysis 

of available information 

on network and 

information security 

 

Source: WIK et al. 2016 

5.2.2. Possible competences of the European Platform Agency 

The EPA should also have extensive powers to enforce EU law against the largest digital platforms, 

which by analogy with the financial regulation, could be named the ‘systemic digital platforms’. To 

designate the systemic platforms, some simple quantitative criteria should be used as is the case for the 

determination of the systemic banks supervised by the SSM (or the Community dimension mergers 

decided by the Commission).89 Those quantitative criteria could be the annual European turnover, the 

market capitalization and the number monthly active users as proposed in the DMA and the DSA.90 

The next key question is which EU laws the EPA should enforce against the systemic platforms. The 

new rules that would be imposed by the DMA and the DSA are obvious candidates. Although those 

rules are different in nature and objectives, we have seen above there are important synergies in their 

enforcement. But the remit of the EPA could be broader and also include all EU laws which have 

strong synergies with the DMA and the DSA. This is the case of consumer protection, data 

protection law (in particular the GDPR) and the rules on online content moderation contained in 

the Audio-Visual Media Services Directive and the Terrorist Content Regulation.91 

A more difficult issue concerns competition law as the benefit of transferring the implementation of 

competition against systemic platforms to the EPA (in terms of synergies with the other legal 

instruments enforced by the EPA) should be balanced with its costs (in terms of fragmenting the 

implementation of EU competition between the Commission and the EPA). A better alternative could 

be to establish a new type of merger control system for systemic platforms protecting (long term) 

contestability and fairness which would complement the standard and generally applicable merger 

control protecting (short term) efficiency and consumer welfare. Having two types of merger control 

protection different legal interests in not uncommon in the EU. For instance, media mergers are often 

subject to a market power control done by the competition authority and a media plurality control 

                                                           
89 See above footnotes 26 and 31. 
90 See above footnotes 33 and 41. Interestingly, similar quantitative criteria have been proposed in the US in the Big Tech Bills, 

see M. Schnitzer et al., International coherence in digital platform regulation: An economic perspective on the US and EU 

proposals, Yale Tobin Center of Economic Policy: Digital Regulation Project Policy, 2021, Discussion Paper 5, available at: 

https://tobin.yale.edu/digital-regulation-project 
91 Regulation 2021/784 of the European Parliament and of the Council of 29 April 2021 on addressing the dissemination of 

terrorist content online, OJ [2021] L 172/79. 

https://tobin.yale.edu/digital-regulation-project
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generally done by the media regulator. If such additional merger control would be established for 

systemic platforms, then it could be done by the EPA while the Commission would continue to be in 

charge of the existing control under the Merger Regulation.92  

The powers of the EPA should also include the possibility to advise the EU institutions on the 

effectiveness and implementation of the legal instruments that the EPA enforces as well as the possibility 

of adopting soft-law (recommendations or guidelines) to ease the implementation of hard-law decided 

by the EU legislature. 

5.2.3. Good regulatory governance principles 

The EPA should also follow the following good regulatory principles.93   

- Effectiveness: any action taken by the EPA should aim to achieve the objectives of the EU platforms 

regulatory framework. This should be demonstrated ex ante before the EPA acts and should be 

monitored ex post after the intervention of the EPA.  

- Proportionality: the content and form of regulatory obligations should not exceed what is necessary to 

achieve the objectives of the EU platforms regulatory framework.94 This principle may imply in 

particular that the EPA focuses on a risk-based enforcement. 

- Openness: the EPA should be open and transparent and engage as much as possible with systemic 

platforms, their users, the civil society, academia and the public at large. This would help the EPA to 

achieve an understanding of the digital economy and its impact on society, while also generating trust 

in its decision-making process.  

- Due process and respect of fundamental rights: the EPA action would impact the fundamental rights 

of the systemic platforms (such as the freedom to conduct a business or the property right)95 as well as 

the fundamental rights of their users (such as the respect for private and family life, the protection of 

personal data, or the freedom of expression and information).96 Hence, the EPA should take into 

consideration the need to protect and balance these fundamental rights. This also implies that all 

interested parties are allowed to be heard and to challenge a regulatory decision in court. 97 

- Promotion of self and co-regulation: the EPA should stimulate and oversee the adoption of codes of 

conduct. This is often foreseen EU platforms regulatory framework and in practice, there are ample 

examples of codes of conduct developed at the EU level, for instance for online content moderation.98 

Codes of conduct can either serve to translate legal obligations into operational measures or can be 

developed to address further issues not covered by the legislation. As codes of conduct should be 

developed and complied with by systemic platforms, there is a risk that self-regulation becomes self-

serving and/or is not well enforced. Therefore, those codes should comply with the principles for better 

                                                           
92 This would probably require an amendment to the Merger Regulation. Indeed, Article 21(1) provides that a merger falling 

within the scope of the Merger Regulation will be reviewed solely under it. The legislator would have to provide that for 

mergers covered by the DMA Regulation there would be a double assessment. 
93 In general, see R. Baldwin, M. Cave, M. Lodge, Understanding Regulation: Theory, Strategy and Practice, 2nd ed, 2012, 

Oxford University Press, pp.25-39. 
94 Proportionality is a general principle of EU law: TEU, art.5(4). 
95 Charter of Fundamental Rights of the EU, arts.15-16. 
96 Charter of Fundamental Rights of the EU, arts.7-8-11. 
97 Charter of Fundamental Rights of the EU, arts.47-50. 
98 See A. de Streel et al., Online Platforms’ Moderation of Illegal Content Online, Study for the European Parliament, June 

2020, Chapter 2. 
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self-and co-regulation proposed by the European Commission.99 Those principles ensure, on the one 

hand, that rules are prepared openly and by as many as possible relevant actors representing different 

interests and values and, on the other hand, that they are monitored in a way that is sufficiently open and 

autonomous and are sanctioned when violated. 

- Innovation friendly: the EPA should also provide support for innovations at the design, proof of 

concept and testing stages, or for the further ongoing development of existing innovative 

products/services. To achieve such an objective, the EU legislator may directly provide in the law 

innovation exemptions or experimentation clauses.100 Another possibility is that the EPA offers 

regulatory sandboxes to innovators to experiment with new products or services with a temporary 

exemption of regulation.101 

- Experimental: Given the novelty of many regulatory issues and remaining unknowns, errors of Type 

I (over-intervention) and Type II (under-intervention) are inevitable but they should be minimised. One 

way to minimise errors is to learn from experience. NESTA, a UK innovation foundation, calls for an 

‘anticipatory regulation’ stating that: 102 

‘When regulators have to take on new functions for which they lack an established playbook, or need to deal with 

uncertain market developments, a flexible, iterative learning approach is needed rather than a ‘solve-and-leave’ 

mentality. Where regulations are being developed for a new area or introduce substantial changes, it is difficult to 

know exactly what the impacts will be. Utilising a more experimental, trial and error approach, at least at the 

beginning, rather than immediately creating definitive rules can help build evidence on what works to achieve the 

desired outcomes. Standards, testbeds/sandboxes, or exhorting best practice are different ways in which regulators 

can provide more flexible interventions.’ 

Experimentation can be done ex ante before the adoption of a regulatory decision by running A/B testing 

of different types and design of the intervention.103 Such A/B testing may take place in different manners. 

One possibility is that the EPA requires the systemic platforms to test with their users’ different product 

changes and report the results for the Agency to decide the best course of action. Another possibility is 

to allow the EPA to access the algorithm to analyse the outcome delivered by such an algorithm of 

different courses of action.104 More generally, any form of regulatory intervention is an experiment that 

should be evaluated ex post by assessing the relevance, effectiveness, and efficiency of the intervention 

after some time of implementation.105  

                                                           
99 Those principles are available at : https://ec.europa.eu/digital-single-market/en/best-practice-principles-better-self-and-co-

regulation. See also M. Finck, Digital co-regulation: designing a supranational legal framework for the platform economy, 43 

European Law Review, 2018, pp. 47-68. 
100 For instance, to allow innovation in the development of Autonomous Vehicle while ensuring safety, the new Approval and 

Market Surveillance of Vehicles Regulation, includes a procedure for manufacturers to obtain, under specific cumulative 

conditions, a type-approval if they use new technologies or new concepts that prevent from complying with the relevant 

requirements. These type-approvals can only be issued if the manufacturer (i) justifies why new technologies or concepts 

prevent compliance with the relevant requirements; (ii) ensures a level of safety equivalent to that provided by the relevant 

requirements, and (iii) provides test results to ensure a similar safety level: Regulation 2018/858 of the European Parliament 

and of the Council of 30 May 2018 on the approval and market surveillance of motor vehicles and their trailers, and of systems, 

components and separate technical units intended for such vehicles, OJ [2018] L 151/1, art.39. 
101 For instance, UK Financial Conduct Authority has a sandboxes programme: 

https://www.fca.org.uk/firms/innovation/regulatory-sandbox-prepare-application; France Experimentation, a department of the 

French administration, can suspend the application of regulation for innovators: https://www.modernisation.gouv.fr/nos-

actions/france-experimentation/france-experimentation-le-registre-des-experimentations-ouvertes. 
102 Armstrong et al, Renewing regulation ‘Anticipatory regulation’ in an age of disruption, NESTA, March 2019, p.27. 
103 One of the advantages of digital technologies is that such experiments are less costly to run than before and indeed, online 

platforms now commonly run A/B testing before launching new products or services. 
104 G. Parker, G. Petropoulos and M. Van Alstyne, Platform Mergers and Antitrust, January 2021. 
105 On ex post regulatory evaluation: Commission Staff Working Document of 7 July 2017, Better Regulation Guidelines, 

SWD(2017)350, Chapter VI. 

https://ec.europa.eu/digital-single-market/en/best-practice-principles-better-self-and-co-regulation
https://ec.europa.eu/digital-single-market/en/best-practice-principles-better-self-and-co-regulation
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2990043
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32018R0858&qid=1612724715873
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32018R0858&qid=1612724715873
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32018R0858&qid=1612724715873
https://www.fca.org.uk/firms/innovation/regulatory-sandbox-prepare-application
https://www.modernisation.gouv.fr/nos-actions/france-experimentation/france-experimentation-le-registre-des-experimentations-ouvertes
https://www.modernisation.gouv.fr/nos-actions/france-experimentation/france-experimentation-le-registre-des-experimentations-ouvertes
https://www.nesta.org.uk/report/renewing-regulation-anticipatory-regulation-in-an-age-of-disruption/
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3763513
https://ec.europa.eu/transparency/regdoc/rep/10102/2017/EN/SWD-2017-350-F1-EN-MAIN-PART-1.PDF
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Possible amendments to the Proposed DMA and DSA 

- Establish a European Platform Agency (EPA) which will be in charge of enforcing the following 

EU laws against the systemic digital platforms: (i) DMA and related economic regulation included in 

the EU consumer acquis (Unfair Commercial Terms Directive, Unfair Commercial Practices Directive, 

Consumer Rights Directive, Digital Content Directive), in the P2B Regulation and possibly competition 

law; (ii) data protection law included in the GDPR and the forthcoming e-privacy Regulation (iii) DSA 

and other content regulation rules included in the Audiovisual Media Directive and the Terrorist 

Content Regulation. 

- The tasks of the EPA would be the following: (i) oversee the activities in the EU of the systemic digital 

platforms to be designated on the basis of easy-to-use quantitative criteria such as the annual European 

turnover, the market capitalization and the number monthly active users and enforce the legal 

instruments mentioned above; (ii) adopt guidelines and recommendations on the enforcement of those 

legal instruments to increase legal certainty and predictability; (iii) advise the Commission, the 

European Parliament and the Council on the effectiveness of the legal instruments mentioned above and 

the possible need of amending those instruments; (iv) steer the networks of national independent 

authorities in charge of those legal instruments in the Member States against smaller digital platforms, 

(such as the European Board for Digital Services); and (v) cooperate at the international level with 

authorities in third countries and with international organisations. 

- The EPA should exercise its tasks according to the principles of good regulation, in particular 

effectiveness, proportionality, openness and transparency, experimental due process and respect of 

fundamental rights, promotion of self and co-regulation as well as the promotion of innovation. 

5.3. Structure and characteristics of the European Platform Agency 

5.3.1. Internal organisation 

In an effort of streamlining the internal organization of EU agencies, the three EU legislative 

institutions agreed in July 2012 on a common approach106 which deals, among other issues, with 

the structure and the governance of agencies. As a way of illustration and inspiration for the EPA, 

the Annex to this report compares the structure and governance of different EU regulatory agencies 

BEREC, ACER, EBA, ENISA. This streamlined structure consists of: 

- A Management Board composed of one representative per Member States, two representatives 

from the Commission and, where appropriate, one member designated by the European Parliament 

and also a fairly limited number of stakeholders’ representatives. The members should be appointed 

in light of their expertise and for a mandate of 4 years renewable to ensure quality and continuity of 

the board’s work. The Management Board would be the main decision body of the agency and 

decides with absolute majority for current business matters and with 2/3 majority for important 

decisions such as the appointment of the Executive Director, the designation of the Chairperson of 

the board, the annual budget and the work programme. 

                                                           
106 Joint Statement and Common Approach of July 2012 on decentralised agencies, available at https://europa.eu/european-

union/sites/default/files/docs/body/joint_statement_and_common_approach_2012_en.pdf; Progress Report of the Commission 

of 24 April 2015 on the implementation of the Common Approach on EU decentralized agencies, COM(2015) 179; Report 

from the Commission of 26 April 2019 on the implementation of the Joint Statement and Common Approach on the location 

of the seats of decentralised agencies, COM(2019) 187. 

https://europa.eu/european-union/sites/default/files/docs/body/joint_statement_and_common_approach_2012_en.pdf
https://europa.eu/european-union/sites/default/files/docs/body/joint_statement_and_common_approach_2012_en.pdf
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- When appropriate, a small-size Executive Board with inter alia the presence of a Commission 

representative, which should operate and be more closely involved in the monitoring of the agency’s 

activities, and the reinforcing of administrative and budgetary management. 

- An Executive Director, appointed by the Management Board for a mandate of 5 years renewable 

within a shortlist drawn up by the Commission following an open and transparent selection 

procedure. The Executive Director would be in charge of the overall management of the agency, the 

implementation of the decision taken by the Management Board, in particular the work programme 

and the budget as well as the relationship with the EU institutions. 

- When appropriate, other internal bodies can be established such as a scientific committee and a 

Board of appeal.  

On the basis of this common approach but taking into account the need for independence, the EPA 

could be structured in the following manner:  

- it would be managed by a Board composed of composed of members designated by – but 

independent from - the Member States and confirmed by the European Parliament as well as a small-

size Executive Board; 

 

- it would be headed by an executive director, appointed by the Management Board; 

 

- Given the complexities of the decisions to be taken by the EPA, it would appropriate to set a Board 

of Appeal to hear appeal against the EPA decisions; and the decisions of the Board of appeal could, 

in turn, be appealed before the Court of Justice of the EU; 

 

- Such complexities also justified the establishment of a stakeholders committee with a balanced 

representation of all the stakeholders of the digital ecosystems, i.e. the systemic platforms, their 

competitors, their business and end-users and the civil society.  

5.3.2. Characteristics 

Finally the EPA should meet the requirements that EU law generally imposes for national 

regulatory agencies and which are the following: 

- Independence with accountability and transparently. The EPA should be independent from the 

regulated systemic platforms but also from the political EU and national institutions in order to guarantee 

its credibility in regulating the platforms in the long–term interest of the users and ensure that they 

exercise their powers impartially.107  To balance this double independence, the EPA should have strict 

accountability requirements. It should report regularly and transparently to the European Parliament, 

inter alia, on the state of the platform economy, on the decisions they adopt, on their human and financial 

resources and how those resources are attributed, as well as on their future plans. It should also have an 

open and public registry on the meetings between the Management of the EPA and the stakeholders. 

Moreover, the EPA decisions should subject to the control of the EU Courts. More generally, the EPA 

actions should be guided by the objectives of the laws it enforced and comply with the good regulatory 

principles explained above. 

- Sufficient resources. The EPA should have sufficient financial and human resources to exercise 

effectively its tasks which will be very difficult as they face the biggest companies of the word and 

                                                           
107 On the need of independence for good regulatory enforcement, see C. Decker, Modern Economic Regulation: An 

Introduction to Theory and Practice, Cambridge University Press, 2014, Ch. 7. 
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intervene in complex and fast evolving sectors. Financial resources may come, totally or partially, from 

an annual fee to be paid by the systemic platforms as it is the case for several national and EU regulatory 

agencies. 

- Sufficient powers to collect (and process) information. One obstacle to good regulatory enforcement 

is the asymmetry of information between the EPA and the systemic platforms. Thus having good 

information and data amplifies the EPA capacity to act in its core area of responsibility notably through 

better supervision of systemic platforms. Another obstacle to good regulatory enforcement is the 

multiplication of agencies in charge of regulating the digital platforms. To remedy this obstacle, 

cooperation between agencies is key but, for this cooperation to be effective, information (including 

confidential ones) needs to be able to circulate smoothly among those agencies. 

- Close connections with stakeholders. The EPA should run public consultations giving all interested 

stakeholders the opportunity to comment on the draft measure and the results of the consultation should 

be made public. The EPA could also be supported by systemic platforms’ internal compliance 

mechanisms such as risk assessments or compliance officer. The EPA could also be supported by 

independent auditors or trustees. 

- Sufficient powers to sanction. To be credible, the EPA need to have sanctioning powers which 

appropriate, effective, proportionate and dissuasive. In urgent cases, the EPA should be able to adopt 

interim measures. In the case of a serious breach or repeated breaches of the law, the EPA should be 

able to prevent a systemic platform from continuing to provide its services. 

Possible amendments to the Proposed DMA and DSA 

- The European Platform Agency (EPA) would have a management board (composed of members 

designated by – but independent from - the Member States) and confirmed by the European Parliament) 

as well as a small-size executive board. The EPA would be managed by an executive director, appointed 

by the Management Board. Its decisions would be subject to a Board of Appeal, whose decisions in turn 

could be appealed before the Court of Justice of the EU. A stakeholders committee should also be set 

up with a balanced representation of all the stakeholders of the digital ecosystems, i.e. the regulated 

platforms, their competitors, their business and end-users and the civil society. 

- EPA should meet the requirements that EU law generally imposes on national regulatory agencies, 

i.e. be independent, accountable and transparent, have sufficient human and financial resources (which 

may come from annual fees paid by the systemic platforms), have sufficient power to collect and process 

information and have the power to impose sanctions which are appropriate, effective, proportionate 

and dissuasive. 
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Annex: Comparison of structure and governance between EU regulatory agencies 

Common 

Approach 

BEREC ACER EBA ENISA 

Management 

Board 

Board of 

Regulators 

- Heads of senior 

rep of 27 NRAs + 

non-voting EC + 

observers EEA 

EFTA and candidate 

countries 

- Decides by 2/3 

majority 

Board of 

Regulators 

- Senior rep of 27 

NRAs  

+ non-voting EC 

- Decides by 2/3 

majority 

Board of Supervisors 

- Heads of 27 NSA + 

non-voting EC, ESRB, 

SSM/ECB, ESMA, 

EIOPA 

- Decides by simple, 

double and qualified 

majority 

Management Board 

- 1 rep per Member 

States + 2 voting EC + 

observers EEA 

- 4 years renewable 

- Decides by absolute 

majority or 2/3 majority 

for important decisions 

Chair - From BoR/NRA  

- Elected by BoR 

- for 1 year (non-

renewable) 

- From BoR/NRA  

- Elected by BoR 

- for 2.5 years 

renewable 

- Full-time Chair 

- Appointed by the BoS 

- for 5 years renewable 

once 

- From Management 

Board 

- Elected by MB 

- For 3 years renewable 

Other 

Boards 

Management 

Committee (for the 

Office) 

- 27 NRA + 1 EC + 

non-voting 

observers EEA 

EFTA and candidate 

countries 

Administrative 

Board 

- 5 appointed by 

Council, 2 by EP 

and 2 by EC for 4 

years renewable 

once 

- Decides by 2/3 

majority 

Management Board 

- EBA Chair + 6 NSA 

elected by BoR for 2.5 

years renewable once 

- Decides by simple 

majority 

Executive Board 

- 4 MS + 1 EC 

- appointed for 4 years 

renewable 

Executive 

Director 

Administrative 

Manager 

(for the Office) 

- Appointed by MC 

with open 

competition after 

non-binding opinion 

EP 

- for 3 years 

renewable once 

Director 

- Appointed by AB 

after approval of 

BoR 

-for 5 years (can be 

prolonged for 3 

years) 

Executive Director 

- Appointed by the BoS 

after confirmation EP 

- for 5 years renewable 

once 

Executive Director 

- appointed by the MB 

from EC list after open 

procedure after hearing 

EP 

- for 5 years renewable 

once 

Board of 

Appeal 

-- 6 members 

appointed from a 

short-list of the 

Commission by AB 

after consultation of 

BoR  for 5 years 

renewable 

6 members appointed 

from a short-list of the 

Commission by the 

ESAs for 5 years 

renewable once 

 

Others  European 

Stakeholder 

Committees 

- Stakeholders Group: 

30 members appointed 

by the BoS for 2.5 

years renewable once. 

- Resolution 

Committee 

Permanent 

Stakeholders Group: 

recognised experts 

appointed by MB for 

2.5 years 
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Financing 
regime 

BEREC is fully 
funded through 
European Union’s 
contributions. 

ACER is fully 
funded through 
European Union’s 
contributions.  

EBA is funded through 
contributions from 
different stakeholders 
and notably: EU 
Institutions, observers 
and national 
supervisory authorities. 
It also generates a 
relatively small part of 
its funding through 
operations and other 
revenues.  
 

The funding of the 
ENISA consists of a 
contribution from the 
EU Budget, rent 
subsidy from the 
Government of the 
Hellenic Republic, as 
well as contributions 
from third countries 
participating in the 
work of the Agency. 

 
Source: WIK et al. 2016 
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